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I. Introduction
I.A. Qualifications
(1)

I am a Partner in the economic consulting firm of Bates White, LLC, where I am the leader of the
firm’s Intellectual Property Practice and co-leader in the firm’s Antitrust and Competition Practice.
My work as a consulting economist includes, among other things, serving as an expert witness on
antitrust cases, including cases involving allegations of collusion, price manipulation,
monopolization, foreclosure, and other anti-competitive conduct; evaluating contracts, agreements,
and conduct for their competitive and anti-competitive implications; advising clients during
negotiations of licenses and contracts; and assessing liability and/or damages in antitrust disputes,
intellectual property disputes, and other litigation.

(2)

I have been retained to testify as an expert economist by both plaintiff and defendant sides in
litigation. I have also been retained by both plaintiffs and defendants to lead teams of economists to
conduct analyses and prepare expert reports in support of other testifying experts and to assess
damages and liability in antitrust, intellectual property, fraud, and other business disputes. I have been
accepted as an expert economist, statistician, and econometrician and have offered expert opinions
before US state and federal courts, international courts, arbitration panels, the US Copyright Royalty
Board, and the US Federal Energy Regulatory Commission.

(3)

Over my career I have had several appointments as a university faculty member. In 2011, I was a
Senior Faculty Fellow at the Yale School of Management, where I taught MBA students in both core
and advanced MBA strategy courses. In those courses, among other topics, I lectured on the
economics of licensing contracts related to the use of intellectual property, the efficiency and
profitability implications of such contracts and licenses, and issues related to antitrust and anticompetitive conduct. I have also taught courses in economics, business strategy, and negotiation to
MBA students, PhD students, and business executives as an assistant professor at the University of
Chicago’s Booth School of Business and the INSEAD Business School in France. I have also
published peer-reviewed scholarly work related to antitrust and other topics.

(4)

In my capacity as a consulting economist, I have been retained on multiple occasions by the owners
of intellectual property assets to assist them in the determination of the value of their intellectual
property, including medical technologies; to advise them on the decision of whether to license that
property exclusively or non-exclusively; and to assist in negotiations over contract terms.
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(5)

Previous to my employment as a consulting economist and professor of economics, I was the
President of Policy Planning Associates, a software development firm specializing in the development
of customized applications for the electricity and natural gas industries. In this capacity, I negotiated
and signed contracts governing the purchase and sale of intellectual property rights as well as
software and support licenses.

(6)

Additional information about my previous testifying experience and my professional experience as an
economist, including publications and affiliations, is included in my curriculum vitae, attached as
Appendix A.

I.B. Assignment
(7)

I have been asked by counsel for ChromaDex Corporation (ChromaDex) to evaluate the analyses set
forth in the Expert Report of Dr. Iain Cockburn submitted in this matter on June 21, 2019.1 I have
also been asked to provide expert opinions to assist the Court in evaluating whether the conduct
alleged by Elysium Health, Inc. (Elysium) in its counter-claim extends the scope of the patent and/or
results in anti-competitive effects.

(8)

In preparing this report, I was assisted by a staff of expert economists and economic analysts at Bates
White, LLC. While engaged in this matter, I directed the activities of my support team, made all final
decisions concerning the analysis, and prepared this report. For my work in this matter, Bates White
has billed my time at $875 per hour; its compensation does not depend on the outcome of this matter.

(9)

In preparing this report, I was provided with access to documents and materials produced by the
parties in this matter, transcripts of depositions taken in this matter, and pertinent publicly available
information sources. The documents I have received and reviewed in forming my opinions in this
matter—in addition to my training and experience—are included in Appendix B and/or throughout
this report.

I.C. Summary of opinions
(10)

Dr. Cockburn’s analyses of the relevant market are incomplete, flawed, and unreliable. He fails to
demonstrate that the market definition he proposes, supply of the nicotinamide riboside ingredient, is
an antitrust product market.

1

Expert Report of Dr. Iain Cockburn, In Re ChromaDex, Inc. v. Elysium Health, Inc. and Mark Morris, 8:16-02277-CJCDMF (C.D. Cal. June 21, 2019) [hereinafter “Cockburn Report”].
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(11)

On the contrary, I use several tests and analyses to show that the supply of nicotinamide riboside is
not a relevant antitrust market. ChromaDex does not charge supra-competitive prices, and
ChromaDex does not exercise market power in supplying the nicotinamide riboside ingredient.

(12)

Anti-aging supplements comprise a more plausible antitrust market. Substantial marketplace
evidence, in addition to Elysium’s own advertising, confirms that nicotinamide riboside competes for
consumers with a variety of anti-aging supplements, and that consumers consider this wider class of
products to satisfy their demand.

(13)

The trademark-related conduct about which Elysium is complaining is not anti-competitive. On the
contrary, it is affirmatively procompetitive. It is a textbook example of the branded ingredient
marketing strategy that is ubiquitous in the American and global economy. As practiced by
ChromaDex, the branded ingredient strategy is economically efficient, and promotes the same
procompetitive public interest objectives that also motivate conventional patent and trademark
practices.

(14)

Substantial consumer harm will result if Elysium were to persuade the Court to condemn
ChromaDex’s procompetitive branding practice, and thereby discourage its now-common use. Such a
change would disrupt commerce in virtually every segment of the US economy and would have
serious anti-competitive repercussions.

(15)

Viewed through the lens of economics as well as in conventional business parlance, a trademark is
not a “product.” A trademark is a symbol that is reserved for exclusive use as a unique identifier of a
particular product or products of a particular firm. It is by role and definition tightly associated with
those specific products and/or firms. Trademarks facilitate customers’ and consumers’ ability to
recognize the provenance of products in the marketplace. Trademark use as part of the branded
ingredient strategy provides many procompetitive benefits, including reducing information costs to
consumers and providing reputational incentives to sellers that lead to improved product quality and
improved functioning of free markets.

(16)

Throughout his report, Dr. Cockburn conflates harm to a rival (Elysium) with harm to competition.
The only standard by which anti-competitive effects should be judged are the effects on consumers,
not on rivals. By that standard, ChromaDex’s branded ingredient strategy is strictly procompetitive.

(17)

The so-called anti-competitive effects claimed by Elysium are simply the complaints of a rival that
must work harder to compete against another firm whose products are more desired by consumers.
Elysium seeks shelter from this competition by seeking to have the Court make a procompetitive
marketing strategy unavailable to a patent holder by confounding that strategy with an incorrect claim
of patent misuse.
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(18)

Notwithstanding all of the above, ChromaDex has undertaken to purge any potential effects of its
trademark practices by eliminating the requirement that licensees use ChromaDex’s ingredient
trademark. Only a small and diminishing fraction of nicotinamide riboside products were implicated
by the allegedly inappropriate conduct, and the volume of new product advertising and sales
unaffected by the conduct has rapidly diluted and dissipated any potential effect in the two years since
ChromaDex implemented its purge. Moreover, historical examples such as aspartame in which
branded ingredients’ labeling requirements ended immediately after patent expiry, suggest that any
lingering effect diminishes very quickly. Any lingering effect would be the result of the
procompetitive benefits of such labeling, and hence would be of no competitive concern.

(19)

My other opinions and their foundations, as well as my elaboration of the opinions expressed above,
are provided throughout this report.
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Acetyl-L-Carnitine Arginate is the biologically active form of the amino acid L-carnitine and is
purported to protect human cells against degeneration caused by aging.70 Studies have shown use
of this supplement improved muscle pain and stiffness, dizziness, and eyesight, among other
symptoms, suggesting that “consumption of the supplement can reduce the oxidative damage.”71

III.E. Dr. Cockburn’s analyses regarding market power are wrong
(64)

After attempting to establish (inappropriately, for the reasons discussed above) that the relevant
market in this matter is the “supply of nicotinamide riboside,” Dr. Cockburn argues that ChromaDex
has market power in that market. Below, I explain in more detail why the arguments Dr. Cockburn
presents are wrong.

III.E.1. Evidence that customers pay different prices does not mean that
ChromaDex price discriminates
(65)

In his report, Dr. Cockburn argues that the fact that different customers paid ChromaDex different
prices for nicotinamide riboside is evidence of ChromaDex’s market power and that “NR was not
supplied competitively.”72 For example, in his Exhibit 2, Dr. Cockburn identifies Live Cell’s lower
per kilogram (kg) price for nicotinamide riboside compared to the prices for other ChromaDex
customers.73 However, Dr. Cockburn ignores the fact that Live Cell was ChromaDex’s largest
customer at the time. In 2015, for example, Live Cell purchased more than 3,000 kg of nicotinamide
riboside; by comparison, Elysium purchased only 910 kg, and the other two customers Dr. Cockburn
identifies (Thorne Research and Life Extension) purchased 1,000 kg and 360 kg, respectively.74 As
Frank Jaksch, ChromaDex’s CEO, testified,
…Live Cell was one of the first companies that came in that appeared to have a way
of building a market rapidly for NR, visibility of NR, and they did very well with it.

70

71

72
73

74

Bulletproof Blog, “13 Anti-Aging Supplements to Turn You into Benjamin Button,” accessed July 23, 2019,
https://blog.bulletproof.com/anti-aging-supplements/; Life Extension, “The Antiaging Effects of Acetyl-L-Carnitine,”
Life Extension Magazine, May 2000, https://www.lifeextension.com/Magazine/2000/5/cover2/Page-01.
Yoshikazu Yonei, et al., “Effects on the Human Body of a Dietary Supplement Containing L-Carnitine and Garcinia
cambogia Extract: A Study using Double-blind Tests,” Journal of Clinical Biochemistry and Nutrition 42, no. 2 (2008):
89-103, available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2266057/pdf/jcbn-42-89.pdf.
Cockburn Report, ¶ 104.
See also Cockburn Report, ¶ 104.
Living Cell Research, Live Cell Research, and Whole Body Research are three different company names associated with
the same customer number (108649) in ChromaDex’s data. See CDXCA_00449733.
See Expert Report of Lance E. Gunderson, In re ChromaDex, Inc. v Elysium Health, Inc. and Mark Morris, SACV 1602277-CJC-DFMx (C.D. Cal. June 21, 2019) [hereinafter “Gunderson Report”], Schedule 8B; CDXCA_00449733. In
2014, Live Cell’s purchases (929 kg) were also substantially larger than the other customers Dr. Cockburn identified
(Elysium 100 kg, Thorne 440 kg, and Life Extension 380 kg).
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They were our largest customer in 2015. Not even -- there was no one even close to
them in terms of the size of the customer they were. And that brought -- I mean, that
had its benefits to us. Their volume -- their success in the market brought volume.
And volume brought us the ability to do a lot more with something that was still very
new at the time.75
(66)

There is substantial evidence in the record that looking at the unit price alone misses the overall
structure of the relationship between ChromaDex and its customers. As Mr. Jaksch testified, “…you
can’t look at price just on its own. Price -- the price per kilo was an important element, but you’d
have to sort of look at the whole structure of what was being proposed. Price is one piece of that, one
piece of the puzzle, so I mean in reality it was up to -- it was a negotiation from one client to the
next.”76 For example, Thorne “wanted an exclusive for a specific space, meaning the direct-tophysician category…”77 and ChromaDex’s 30(b)(6) witness testified that other customers sought
“exclusive product combinations” or “exclusive channels.”78

(67)

A more appropriate interpretation of Dr. Cockburn’s observation that different customers pay
different prices is that these differences are not as simple as price alone, and the differences across
customers are best explained as the result individualized negotiations between ChromaDex and its
customers involving differences in the terms requested by those customers, different bargaining
power of those customers, and other factors (e.g., differences in customer’s purchase volumes).79
These differences are not the result of ChromaDex having and/or using market power over the pricing
of nicotinamide riboside.

III.E.2. Ease of entry limits potential market power of any supplier, including
ChromaDex
(68)

Dr. Cockburn extensively cites to ChromaDex internal documents to argue that there are significant
barriers to entry into the manufacturing of nicotinamide riboside.80 His own analysis and the
documents he cites, however, undermine his argument.

(69)

On November 1, 2016, ChromaDex notified Elysium via email that ChromaDex was choosing to
terminate the companies’ supply agreement “upon ninety (90) days written notice.”81 That decision
followed Elysium ordering 3,000 kg of NIAGEN® from ChromaDex in July 2016, which Elysium
75
76
77
78
79
80
81

Deposition of Frank Jaksch, 139, Apr. 12, 2019.
Jaksch Dep. at 127-128.
Jaksch Dep. at 137-138.
Varvaro Dep., 72-73.
Jaksch Dep. at 108-109, 136-137; Varvaro Dep., 72-73.
Cockburn Report, ¶¶ 91-98.
CDXCA_00118906, CDXCA_0007489.
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did not pay for and subsequently sold from October 2016 through November 2017.82 By May 2017,
that is, within six months of notice from ChromaDex and three months of the actual termination on
February 2, 2017,83 Elysium had already found a new supplier (PCI)84 and taken possession of more
than 190 kg of nicotinamide riboside from that alternate supplier.85 In May 2017, Elysium began
discussions with a second API supplier (AMPAC), a “U.S. based custom manufacturer of
Pharmaceutical Fine Chemicals.”86 By September 2018, AMPAC was capable of producing
nicotinamide riboside at commercial scale and Elysium had already taken possession of 475 kg of
nicotinamide riboside made by AMPAC.87
(70)

These facts refute the notion of high barriers to entry, rather than supporting them, as Dr. Cockburn
argues. Elysium was founded in 2014, and started selling Basis in 2015.88 As Frank Jaksch of
ChromaDex testified, Elysium had “no experience in [the] dietary supplements” business at the time
it first started negotiating with ChromaDex.89 According to its own financials, Elysium’s aggregate
revenues through the end of 2016 were less than $20 million, and its aggregate net losses were
approaching $9 million.90 Yet Elysium was able to convince two separate contract manufacturers to
dedicate production capacity and obtain from each large shipments of a relatively new ingredient
within two years of learning it needed to find a new source of supply. Moreover, as of April 2019,
Elysium has been able to purchase more than twice as much nicotinamide riboside from PCI and
AMPAC (11,155 kg) as it did from ChromaDex (5,510 kg).

82
83
84

85

86

87

88

89
90

Magida Deposition, 63, Dec. 13, 2018.
CDXCA_00007489.
PCI Synthesis “offers a turnkey solution for all the steps needed for any final API or drug substance manufacturing
project, including process research, process development, analytical development, process validation, regulatory
support, and FDA filing.” PCI Synthesis, “About PCI Synthesis,” accessed July 26, 2019,
https://www.pcisynthesis.com/about-us/company-overview/.
ELY_0125945.xlsx. Over the course of its agreement with PCI, Elysium purchased nearly 6,600 kg of nicotinamide
riboside from PCI, more than Elysium ever purchased from ChromaDex. Note that Elysium was able to develop a new
source of supply of nicotinamide riboside notwithstanding ChromaDex’s patent portfolio.
I understand there is separate litigation regarding whether Elysium infringed on ChromaDex’s patents.
See ELY_0053788. AMPAC™ Fine Chemicals, “AMPAC Fine Chemicals to be Acquired by SK Holdings,” news
release, July 16, 2018, available at https://ampacfinechemicals.com/wp-content/uploads/2018/07/AMPAC-Acquired-bySK-Holdings_July_2018_Final.pdf. AMPAC was acquired in July 2018 by SK Holdings of South Korea for $455
million.
See ELY_0125945. As of April 2019, Elysium has purchased 4,457 kg of nicotinamide riboside in one year from
AMPAC, more than 80% of the 5,510 kg it purchased from ChromaDex from 2014 through 2016.
Karen Weintraub, “The Anti-Aging Pill,” MIT Technology Review, Feb. 3, 2015,
https://www.technologyreview.com/s/534636/the-anti-aging-pill/.
Jaksch Dep., at 107-108.
See Gunderson Report, Schedule 5D; ELY_0069629; ELY_0115965.
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III.E.3. Potential for future market power is even more limited than current
market power
(71)

Given that Elysium has been able to already sponsor entry from two contract manufacturers (PCI and
AMPAC, as described above), the potential for ChromaDex to obtain market power in the future is
even more limited. If nicotinamide riboside becomes as successful as ChromaDex, Elysium, and
others hope it will become in the future, the resulting higher volumes will be even more attractive to
other suppliers after ChromaDex’s patents expire and will continue to prevent ChromaDex from
obtaining or exercising any market power. As described in more detail in Section V.B.1 below, this is
analogous to post-patent entry of new manufacturers of aspartame after the patents on aspartame
expired. As NutraSweet Co.’s then-CEO stated, “Low-cost imports now dominate the aspartame
market, making it impossible for us to sustain a profitable business.”91

III.E.4. Dr. Cockburn’s arguments about ChromaDex’s profit margins are
misleading
(72)

I discussed in section III.C, regarding market definition, ChromaDex’s profit margins are not above
competitive levels. Dr. Cockburn’s discussion of margins in the related context of market power are
also misleading. Dr. Cockburn points to what he calls an incremental profit rate of 50.5% to claim
that ChromaDex has market power.92 However, his benchmark of a mature market for commodity
products in a perfectly competitive equilibrium93 is inappropriate, and the stated incremental profit
rate for that market is not the appropriate benchmark for measuring competition in markets in which
scale economies have not been achieved, and in which fixed costs are therefore relatively much
higher. Dr. Cockburn’s benchmark assumes a long-run, static equilibrium in which no important
factors are changing or evolving,94 which is not at all like the competitive setting of recently
discovered nicotinamide riboside.

(73)

From 2015 to 2018, ChromaDex’s operating profit was only 3.8% of revenue, and was negative in
2017 and 2018.95 This leaves little to no room for ChromaDex to utilize its alleged pricing power in
an exercise of market power. After accounting for expenditure on R&D, marketing, and other costs
other than ingredients, ChromaDex is barely making any profit. ChromaDex’s investments and
spending make sense in a dynamic, evolving setting where ChromaDex anticipates a growing demand
for its products, and is still achieving scale economies. However, given such a setting, it is not
91

92
93
94
95

See Reuters, “NutraSweet to exit artificial sweetener aspartame business,” Reuters, Sept. 24, 2014,
https://www.reuters.com/article/us-nutrasweet-aspartame/nutrasweet-to-exit-artificial-sweetener-aspartame-businessidUSKCN0HJ2FY20140924.
Cockburn Report, ¶ 103.
Id., ¶ 101.
See, e.g., Jeffrey Church and Roger Ware, Industrial Organization (Singapore: McGraw-Hill, 2000), 25.
CDXCA_00464291.
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appropriate to assess market power by comparison of ChromaDex’s gross margins with those in a
mature commodity industry, as Dr. Cockburn suggests.
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IV. Dr. Cockburn mischaracterizes ChromaDex’s conduct as
anti-competitive
IV.A. Dr. Cockburn mischaracterizes ChromaDex’s licenses and
contracts
IV.A.1. ChromaDex did not require licensees to use the NIAGEN® mark as a
matter of policy
(74)

Dr. Cockburn argues that “with few exceptions and with only minor differences among them,
ChromaDex’s . . . third party licensees were contractually obligated to license, and in the majority of
instances, use the ChromaDex trademarks in order to obtain nicotinamide riboside from
ChromaDex.”96 This is not correct. Dr. Cockburn ignores several key facts regarding ChromaDex’s
contracting history, as detailed below.

(75)

First, several of ChromaDex’s customers (including Live Cell, its third largest customer for the period
2013-2018) did not sign supply agreements and were not required to use the ChromaDex
trademarks.97 Other ChromaDex customers did not execute trademark license agreements, including
Nectar7 and MAAC10, customers that Dr. Cockburn specifically identifies in his report.

(76)

Second, several of ChromaDex’s customer agreements permitted but did not require the use of
ChromaDex’s trademarks, including its contract with Elysium.98 As an example, BPI Sports’
agreement with ChromaDex states that “if Buyer desires to use the Product trademark NIAGEN®,
Buyer agrees to do so in accordance with a customer Trademark License Agreement reasonably
acceptable to Buyer and Seller . . .”99 In another example, Healthspan’s contract with ChromaDex
states that “if Buyer decides to use the product trademark NIAGEN, Buyer agrees to do so in
accordance with a customary Trademark License Agreement reasonably acceptable to Buyer and
Seller…”100 Other customers that were permitted but not required to use ChromaDex’s trademarks
include Innocutis Holdings, LLC, High Performance Nutrition, LLC (HPN), Life Extension, 5Linx
Enterprises, Inc., Rejuvenation Therapeutics Corp., Asia Capital Resources Holding, Leonardi
Medical Institute, and Metabolic Code Enterprises.101

96
97
98
99
100
101

Cockburn Report, ¶ 34.
See, e.g., CDXCA_00200421.
See Section IV.B.
CDXCA_00024270 at -277.
CDXCA_00059152.
See CDXCA_00275590, CDXCA_00059152, CDXCA_00076712, CDXCA_00027585, CDXCA_00080964,
CDXCA_00233906, CDXCA_00237081, CDXCA_00125845, CDXCA_00062195.
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(77)

Third, ChromaDex terminated any provisions requiring that its customers use ChromaDex’s
trademarks in May and June 2017. For example, in a May 26, 2017, letter to Thorne Research,
ChromaDex wrote, “ChromaDex is no longer requiring the use of the NIAGEN® trademark for
products containing its nicotinamide riboside (“NR”) ingredient. If desired, you may continue using
the NIAGEN® trademark in accordance with our Trademark Licensing Agreement.”102

(78)

Fourth, several of ChromaDex’s customers voluntarily used the NIAGEN® trademark as part of their
product name. For example, Thrive Now Health’s nicotinamide riboside was called NIAGEN 300.
However, I have not seen any ChromaDex agreements that contained provisions mandating that a
customer use the NIAGEN® trademark in its product name, also known as the product’s “front
panel” (as opposed to the “back panel,” where a supplement’s nutritional information would be
located), and I understand they did not do so.103 In fact, ChromaDex’s NIAGEN® “brand use”
guidelines, which were referenced in its trademark licenses, suggested that customers use the brand
name on the back panel.104 Further, though ChromaDex began actively “deterring clients from using
‘NIAGEN’ on the front panel” in the fall of 2016,105 Thrive Now Health’s product was
“grandfathered” at its request and was allowed to continue using the NIAGEN® trademark in its
product name because it “already ha[s] a product on the market.”106 Additionally, Healthspan named

102

103

104

105
106

For comparison purposes, Thorne Research purchased more than $6.1 million in nicotinamide riboside from
ChromaDex from 2013 through 2016. See Gunderson Report, Schedule 8A; CDXCA_0449733; CDXCA_00276221.
See also CDXCA_00008674, CDXCA_00008603, CDXCA_00008664, CDXCA_00008535, CDXCA_00008789,
CDXCA_00008877.
Interview with Will Black, former ChromaDex Vice President of Sales and Marketing, July 25, 2019. Dr. Cockburn
appears to assume that the TLAs signed by ChromaDex customers required that they display the NIAGEN® mark in
their front panels. To the extent his analysis relies on that assumption, it is incorrect.
ChromaDex’s NIAGEN® brand use guidelines suggest that that NIAGEN® be included on the back panel beneath the
supplement facts, as shown below. As seen in Figure 30 and Figure 32, this is how Thorne and Life Extension currently
use the NIAGEN® trademark. See CDXCA_00028253 from January 13, 2015.

Interview with Will Black, former ChromaDex Vice President of Sales and Marketing, July 25, 2019.
ChromaDex agreed to allow Thrive Now Health to continue using the Niagen trademark on the front panel “since it
already [has] a product out in the market.” See CDXCA_00052921.
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its product “TRU NIAGEN®,” despite not being required to use the NIAGEN® mark.107 As of
August 2014, an email from ChromaDex shows that the company had “mixed feelings” about
customers, such as Live Cell, using the NIAGEN® mark on their products’ front panels, and had not
drawn a line in the sand concerning whether its customers could use the NIAGEN® trademark in that
way.108 Moreover, ChromaDex was considering limiting access “to the Niagen name” to some
customers at that time.109 I have seen no evidence that ChromaDex encouraged customers to use the
NIAGEN® trademark in the product name.110
(79)

Fifth, other ChromaDex customers were prohibited from using the NIAGEN® trademark as part of
their product name.111

(80)

While Dr. Cockburn describes the “substantial” royalties specified in Elysium’s trademark license
agreement with ChromaDex and characterized them as if they were common for ChromaDex
customers, this is not correct. Only four of ChromaDex’s dozens of customers had supply agreements
containing a royalty payment (Thorne, Elysium, Healthspan, and Nectar7). Further, the royalty
clauses in Thorne’s, Healthspan’s, and Nectar7’s agreements were included in their supply
agreements (i.e., only for Elysium is it in the trademark licensing agreement (TLA), as described in
more detail in Section IV.B). Of these four customers, only two (Thorne and Elysium) actually paid
royalties to ChromaDex.112 ChromaDex acquired Healthspan before any royalties were due,113 and
Nectar7 was not successful enough to pay any royalties.114 In other words, the trademark royalties
about which Elysium is complaining are the exception and not the rule.

(81)

The differences in the terms and conditions specified above reflect the individualized negotiations
that ChromaDex had with its customers and the different terms and conditions those customers
wanted. As Frank Jaksch of ChromaDex testified:
Q. Was -- were royalties on sales of NR-containing products something ChromaDex
sought to negotiate from all of its customers?
A. It depends on the nature of the negotiations. You don’t go in with a set -- you’re
107
108
109
110
111

112

113
114

See CDXCA_00059152.
CDXCA_00464669.
Interview with Will Black, former ChromaDex Vice President of Sales and Marketing, July 25, 2019.
Interview with Will Black, former ChromaDex Vice President of Sales and Marketing, July 25, 2019.
CDXCA_00008805 (ProHealth), CDXCA_00027257 (Alternascript), CDXCA_00053211 (Live Health),
CDXCA_00053291, (VitaMonk), CDXCA_00057153 (Healthy Directions), CDXCA_00240468 (Venom Marketing).
CDXCA_00008919, CDXCA_00118906, CDXCA_00130686, CDXCA_00059152; ChromaDex’s Second
Supplemental and Supplemental Responses to Elysium’s First Set of Interrogatories (February 19, 2019), Interrogatory
No. 4, 20.
Deposition of Thomas Varvaro, 77, May 8, 2019.
On March 22, 2017, ChromaDex wrote to Nectar7 to terminate its supply agreement “effective immediately” due to
non-payment of its outstanding balance. ChromaDex subsequently agreed to accept Nectar7’s NIAGEN® inventory in
lieu of paying its balance. See CDXCA_00429971, CDXCA_00008697.
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V. Restrictions imposed on licensees with respect to the use of
the NIAGEN® trademark are and will be pro-competitive
V.A. Patent and trademark background
(94)

Both trademarks and patents are ancient methods of protecting rights of inventors and sellers of
products; in modern times, these are known as “intellectual property rights.” Both traditions have
evolved over the centuries in the common law. Patent monopolies have been granted to inventors
since at least medieval times to encourage innovation.139 Trademarks were used by guilds and
merchants to mark their goods, so that consumers could recognize the source of the products they
purchased, and to encourage the reputation of sellers to provide high quality products.140

(95)

Both patents and trademarks are now codified in statute. The founders of the United States even
recognized the importance of patents in the US Constitution, granting to Congress the explicit right
“to promote the progress of science and useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and discoveries.”141 Laws delineating the
rights of trademark owners and patent holders include the Lanham Act (for trademarks) and the
America Invents Act (for patents).

(96)

Both patent rights and trademark rights have long flourished, because these rights not only protect the
private interests of the owners of patents and trademarks, but perhaps more importantly, the strong
incentives that result from these rights encourage and reward behavior in the public interest. In the
case of patents, the exclusive right (for a limited time) to control the use of an invention provides the
profit incentive to innovate, driving growth and productivity. The exclusive control of a distinctive
trademark label allows the maker of a product to clearly signal to the customers the source, and by
reputation, the quality of the product being sold.

(97)

The roles of trademarks and patents in encouraging and protecting the development of high quality
products are distinct, but related. It is likely that these two mechanisms, the right to exclusively sell
an invention and the right to uniquely label a product as coming from a particular seller, sometimes
intersected even in historical times. For example, Thomas Edison invented the phonograph and
received the first patent for it in 1878. He continued to innovate in this area, receiving dozens of
patents on phonograph components and related innovations through at least 1926. Edison’s National
Phonograph Company marketed the patented products and components invented by its founder. In
139

140

141

See, e.g., Business-of-Patents, “US Patents – A Brief History,” accessed July 25, 2019, http://www.the-business-ofpatents.com/us-patents.html.
Philip Kotler and Kevin Lane Keller, Marketing Management, 15th ed., Kindle ed. (Boston: Pearson, 2016) [hereinafter
“Kotler and Keller”], 300.
US Constitution, Article II, Section 8, Clause 8.
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1899, National Phonograph Company also obtained trademarks used to distinguish its products and
components to consumers, such as trademark number 70058571.142
(98)

By the middle of the 20th century, the practice of selling component products that were invented and
patented by one company and sold under that company’s trademark for inclusion in the final product
made by another company was becoming more common. A famous example from this period is
TeflonTM. Kinetic Chemicals patented polytetrafluoroethylene, an accidentally discovered slippery
plastic related to polyethylene, in 1941, and registered the trademark Teflon™ for that product in
1945.143 TeflonTM was used in a variety of industrial applications but received wide consumer fame
when it was applied to cooking pans to create non-stick cookware.144

(99)

Gore-Tex® is another famous invention that was patented in 1976, and then trademarked, and sold
for inclusion in products made by other manufacturers.145 Like TeflonTM, to which it is chemically
related, Gore-Tex® was discovered when Robert W. Gore, working with polytetrafluoroethylene,
observed an unexpected change in the substance when he gave the raw material a “huge stretch,
fast—a jerk.”146 The porous, air-filled material was ideal for fabrics for outdoor sporting activities
that would be waterproof yet breathable.147 Gore-Tex® developed partnerships with clothing and gear
manufacturers. Products that use Gore-Tex® materials include a tag describing the advantages of the
Gore-Tex® components, or are otherwise required to have the term “Gore-Tex” somewhere on the
item.148 The high standards employed by Gore-Tex® created a large customer base that the company
strove to uphold; any producer that wanted to use Gore-Tex® in clothing had to submit the item to
Gore-Tex® for testing before Gore-Tex® would provide a license.149

(100)

Gore-Tex® is hailed as the creator of a billion dollar waterproof-breathable outerwear market. One
designer said of the product, “In the eighties, using Gore-Tex didn’t just help businesses . . . it took
our businesses to another level.”150 Gore-Tex® has experienced drops in revenue due to competition
142

143

144

145

146

147
148

149
150

The trademark consists of the autographic name “Thomas A. Edison” in a “characteristic autographic script, with the
loop of the first letter extending above and over the other letters constituting the mark.” The trademarked goods and
services were described as “phonographs, parts of phonographs, phonograph blanks, and other phonographic supplies,
such as the containing-cases.” See tmsearch.uspto.gov.
DuPont, “1930: The Fluorocarbon Boom,” Nov. 2, 2010, available at
https://web.archive.org/web/20101102232113/http://www2.dupont.com/Refrigerants/en_US/sales_support/history_1930
.html.
Chemours, “The latest addition to the portfolio of premium Teflon™ nonstick coatings,” accessed July 23, 2019,
https://www.chemours.com/Teflon/en_US/products/cookware_coatings/profile.html.
Additional Gore-Tex and Gore-Tex related patents followed. Martha Lanning, Building Ingredient Brands (1): GoreTex, (Babson Park, MA: Babson College, 2002).
Gore-Tex, “THE HAPPY ACCIDENT THAT LAUNCHED A BRAND,” accessed July 23, 2019, https://www.goretex.com/blog/the-lab-gore-tex-brand-origin.
Id.
Mike Kessler, “Insane in the Membrane,” Outside Online, Mar. 7, 2012,
https://www.outsideonline.com/1898541/insane-membrane.
Martha Lanning, Building Ingredient Brands (1): Gore-Tex, (Babson Park, MA: Babson College, 2002).
Mike Kessler, “Insane in the Membrane,” Outside Online, Mar. 7, 2012,
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since its main patent expired in 1997.151 Gear makers such as North Face, Patagonia, and Marmot all
released their own breathable fabrics, and other waterproof membranes provided competition to GoreTex®.152 In spite of the increased competition, Gore-Tex® is still prevalent today and can be found in
outerwear of Patagonia, the North Face, and many other large producers.
Figure 14. Examples of Gore-Tex® product labeling

Source: Basecamp Vintage and Archives, “The North Face Brown Label,” accessed July 23, 2019,
https://basecampvintage.com/tag/the-north-face-brown-label/; Poshmark, “THE NORTH FACE Gore-Tex Jacket,” accessed
July 23, 2019, https://poshmark.com/listing/THE-NORTH-FACE-GoreTex-Jacket-5b86c4de534ef94240f7070c; Hestra, “Army
Leather GORE-TEX,” accessed July 25, 2019, https://hestragloves.com/sport/en/gloves/alpine-pro/31460-army-leather-goretex/.

(101)

Kevlar® is the trademark that DuPont registered for its patented aramid fiber. Kevlar® was invented
by DuPont chemist and National Inventors Hall of Fame inductee Stephanie Kwolek. Kevlar® was
patented in 1966 and trademarked in 1975.153 Kevlar® is most famous for the bulletproof vests made
from the fibers. However, over 200 different types of products include branded Kevlar® components,
such as automobile tires (its original designed use) and bicycle tires, sporting equipment, other
protective gear, musical instrument components, audio components, and aircraft and building
materials.154 In addition to applications related to its high strength, Kevlar® also is used in both
cryogenic and extreme high temperature applications due to its unusually low heat conductivity155 and
its ability to retain other useful physical qualities at extreme temperatures.

151
152

153
154

155

https://www.outsideonline.com/1898541/insane-membrane.
Martha Lanning, Building Ingredient Brands (1): Gore-Tex, (Babson Park, MA: Babson College, 2002).
Mike Kessler, “Insane in the Membrane,” Outside Online, Mar. 7, 2012,
https://www.outsideonline.com/1898541/insane-membrane.
US Patent number 3,287,323. US Trademark registration number 72455205, first used in commerce in 1973.
DuPont, “Better, Stronger, and Safer with Kevlar® Fiber,” accessed July 23, 2019,
https://www.dupont.com/brands/kevlar.html.
The Free Dictionary, “Cryoelectronics,” accessed July 23, 2019,
http://encyclopedia2.thefreedictionary.com/Cryoelectronics.
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Interestingly, a DuPont competitor also practices a similar strategy with a similar product. Chemical
products company Akzo developed a new, patented process to make aramid fiber, which it sold under
the trademark Twaron®. Worldwide litigation ensued after DuPont began using a similar process
itself to make Kevlar®. That litigation was settled in 1988.156 Twaron® is now sold by Teijen.157

V.B. The “branded ingredient” strategy is a long recognized and widely
practiced marketing strategy by patent holders
(103)

The academic marketing literature caught up with actual business practices in the 1990s, labeling the
strategy of selling component products under one company’s trademark for inclusion in the final
product made by another company as the “branded ingredient” strategy.158 This strategy “. . . creates
brand equity for materials, components, or parts that are necessarily contained within other branded
products. For host products whose brands are not that strong, ingredient brands can provide
differentiation and important signals of quality.”159 “Ingredient brands try to create enough awareness
and preference for their product so consumers will not buy a host product that doesn’t contain it.”160
Two very successful and well-studied examples of patented, branded ingredients helped to propagate
the understanding of the benefits, risks, and trade-offs of the strategy among MBA students and
marketing professionals worldwide: aspartame (NutraSweet®) and Intel computer processors (Intel
Inside®).

V.B.1. Aspartame (NutraSweet®)
(104)

Aspartame is an artificial sweetener discovered accidentally in 1965 by pharmaceutical researcher
James Schlatter of G.D. Searle & Co.161 Schlatter was working on an anti-ulcer drug when he licked
his finger, and noticed a sweet taste.162 He later named the compound “aspartame” after its two main
ingredients: L-aspartic acid and L-phenylalanine. Aspartame is about 200 times sweeter than natural
sugar, but does not contribute to tooth decay, and it lacks the bitter aftertaste of the leading sugar
156

157

158
159
160
161

162

Reuters, “COMPANY NEWS; Akzo-Du Pont Deal Ends 11-Year Fight,” The New York Times, May 11, 1988,
https://www.nytimes.com/1988/05/11/business/company-news-akzo-du-pont-deal-ends-11-year-fight.html.
Kevlar® is still a valuable brand name and competes directly with Twaron®. See, e.g., Fritsche Technical Textiles,
“Kevlar®, Twaron® (Para –Amid),” accessed, July 23, 2019, https://www.tfritsche.de/en/materials/kevlar-twaron-paraaramid.
See, e.g., Kotler and Keller, 389.
Kotler and Keller, 389.
Id.
G.D. Searle was acquired by Monsanto in 1985, which made NutraSweet a wholly owned subsidiary of Monsanto.
Stephen Greenhouse, “Monsanto to Acquire G.D. Searle,” The New York Times, July 19, 1985, available at
https://www.nytimes.com/1985/07/19/business/monsanto-to-acquire-g-d-searle.html. Monsanto then sold NutraSweet to
private equity firm J.W. Childs in 2000. Chemical Online, “JW Childs Acquires Monsanto’s NutraSweet Sweetener
Business,” Mar. 28, 2000, https://www.chemicalonline.com/doc/jw-childs-acquires-monsantos-nutrasweet-sweet-0001.
Adam Brandenburger, Bitter Competition: the Holland Sweetener Company versus NutraSweet (A), (Boston: Harvard
Business School, 2000).
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substitute at that time, saccharin.163 Searle patented the product in 1970, and after a number of
regulatory battles, was allowed to sell aspartame in the United States as a dry ingredient starting in
1981 under the trademarked name Equal®.164
(105)

In 1983, NutraSweet® was approved for use as a wet ingredient, which quickly became popular for
use in soft drinks.165 This coincided with the so-called “Cola Wars” of the mid-1980s.166 At the time,
diet soft drinks had been popular, but sales were down due to reports linking saccharin, the sweetener
of choice, to cancer and other health issues.167 In 1983, Searle signed a contract with Coca-Cola to use
NutraSweet® in its diet sodas.168 Searle conducted large advertising campaigns touting the better taste
of NutraSweet®, and the public demanded NutraSweet® in their soft drinks.169

(106)

Sales of NutraSweet® increased from $13 million to $585 million in its first four years on the market,
due in large part to high levels of consumer brand recognition driven by Searle’s direct-to-consumer
branded ingredient marketing strategies.170 By the mid-1980s, companies understood that the addition
and marketing of NutraSweet® in their brand had the potential to dramatically increase sales.171
Coca-Cola marketed the fact that it was the first to use NutraSweet® in an aggressive ad campaign;
Pepsi advertised the fact that it was the first to use 100% NutraSweet® in its diet sodas.172

163
164

165

166

167

168

169

170

171
172

Id.
Nancy Yoshihara, “Sugar Substitute: NutraSweet: A Big Taste of Success,” Los Angeles Times, Apr. 12, 1985,
https://www.latimes.com/archives/la-xpm-1985-04-12-mn-7766-story.html.
Adam Brandenburger, Bitter Competition: the Holland Sweetener Company versus NutraSweet (A), (Boston: Harvard
Business School, 2000).
Herb Greenberg, “Pepsi President Keeps Fizz in ‘Cola Wars’,” Chicago Tribune, June 16, 1985,
https://www.chicagotribune.com/news/ct-xpm-1985-06-16-8502080267-story.html.
Thomas Ferraro, “Pepsi Dumps Saccharin in Diet Drinks,” UPI, Nov. 1, 1984,
https://www.upi.com/Archives/1984/11/01/Pepsi-dumps-saccharin-in-diet-drinks/6902468133200/.
Pamela G. Hollie, “Coke to Buy New Searle Sweetener,” The New York Times, available at
https://www.nytimes.com/1983/08/03/business/coke-to-buy-new-searle-sweetener.html
Leslie Wayne, “Searle’s Push into Sweeteners,” The New York Times, Oct 24, 1982,
https://www.nytimes.com/1982/10/24/business/searle-s-push-into-sweeteners.html.
Nancy Yoshihara, “Sugar Substitute: NutraSweet: A Big Taste of Success,” Los Angeles Times, Apr. 12, 1985,
https://www.latimes.com/archives/la-xpm-1985-04-12-mn-7766-story.html. See also
https://www.nytimes.com/1989/11/19/business/nutrasweet-s-bitter-fight.html.
Id.
Pamela G. Hollie, “Coke to Buy New Searle Sweetener,” The New York Times, Aug. 3, 1983,
https://www.nytimes.com/1983/08/03/business/coke-to-buy-new-searle-sweetener.html; Pamela G. Hollie, “Pepsi’s Diet
Soft Drinks Switched to NutraSweet,” The New York Times, Nov. 2, 1984,
https://www.nytimes.com/1984/11/02/business/pepsi-s-diet-soft-drinks-switched-to-nutrasweet.html.
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Figure 15. 1980’s Pepsi advertisement with NutraSweet® branded ingredients

Source: SlantedEnchanted, “Cola War – now in diet,” accessed July 23, 2019,
https://www.flickr.com/photos/slantedenchanted/6879601634.

Figure 16. Diet Coke cans using the NutraSweet® branding

Source: Jose Reitberg, “1984 Atlanta Olympics Diet Coke with NutraSweet US,” accessed July 23, 2019,
http://cokebr.blogspot.com/2012/09/1984-atlanta-olympics-diet-coke-with.html; Nostalgia Central, “DIET COKE/DIET PEPSI,”
accessed July 23, 2019, https://nostalgiacentral.com/pop-culture/food-drink/diet-cokediet-pepsi/.
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The U.S. patent on NutraSweet® expired in 1992, approximately five years after the first European
patents began to expire.173 After the NutraSweet® patents began to expire, several new entrants
started making and selling aspartame. Since then, in addition to NutraSweet Company,174 prominent
competitors include Merisant, Holland Sweetener Company, Niutang Chemical, Hermes Sweetener,
and Ajinomoto.175 Increased competition hurt the NutraSweet Company, which announced in 2014
that it was exiting the aspartame market altogether, with CEO William DeFer stating, “Low-cost
imports now dominate the aspartame market, making it impossible for us to sustain a profitable
business.”176

V.B.2. Computer microprocessors (Intel Inside®)
(108)

Arguably the most famous instance of ingredient branding is the “Intel Inside®” campaign. Intel
insisted that computer makers (original equipment manufacturers or OEMs) that used Intel’s patent
protected microprocessors also place the distinctive trademark label “Intel Inside®” on the computer
packaging and in most cases on the computers themselves.177 Intel then marketed the Intel Inside®
brand directly to computer purchasers. Prior to the branding campaign, end-consumers were relatively
ambivalent to the hardware inside their computers.178

(109)

In the early 1990’s, Intel, a chip manufacturer, was facing stagnant chip sales due to the success of its
286 microprocessor.179 Intel had created a new, markedly faster, and all-around better generation of
microprocessor, the 386 model, but it was not selling well because consumers were satisfied with
their current computers. Therefore, OEMs were not demanding the new generation of processors.180

(110)

Intel embarked on a $250 million advertising campaign181 to inform end consumers that a newer,
faster processing chip was available. On top of this large ad buy, Intel licensed its logo to over 240
173

174

175

176

177

178

179
180
181

Adam Brandenburger, Bitter Competition: the Holland Sweetener Company versus NutraSweet (A), (Boston: Harvard
Business School, 2000).
Marc. S. Reisch, “Artificial Sweetener Producers Hurt By Chinese Competition, Chemical & Engineering
News,” Oct. 6, 2014, https://cen.acs.org/articles/92/i40/Artificial-Sweetener-Producers-Hurt-Chinese.html.
Fox 34, “Aspartame Market Size, Share, Key Players Analysis by – Niutang Chemical Ltd, Hermes Sweetener Ltd,
Ajinomoto Group and more,” Fox 34, May 31, 2019, available at http://www.fox34.com/story/40571300/aspartamemarket-size-share-key-players-analysis-by-niutang-chemical-ltd-hermes-sweetener-ltd-ajinomoto-group-and-more.
Reuters, “NutraSweet to Exit Artificial Sweetener Aspartame Business,” CNBC, Sept. 24, 2014,
https://www.cnbc.com/2014/09/24/nutrasweet-to-exit-artificial-sweetener-aspartame-business.html.
Beth Snyder Bulik, “Inside the ‘Inside Intel’ Campaign,” Business Insider, Sep 21, 2009, available at
https://www.businessinsider.com/inside-the-inside-intel-campaign-2009-9.
Shah Mohammed, “Branding Lessons - How Did Intel Build a Brand Around a Ccommodity?-Ingredient Branding,”
Medium, Apr 28, 2017, https://medium.com/@shahmm/branding-lessons-how-did-intel-build-a-brand-around-acommodity-d48b29b71621.
Id.
Moon, E. and C. Darwall. “Inside Intel Inside.” Harvard Business School. Boston, MA. 2002
For comparison, in 1991, the highest spender of advertising revenue in the U.S. was Phillip Morris at $646.5 million; the
10th highest was General Mills at $200 million. Martha Lanning, Building Ingredient Brands (2): Intel Inside (Babson
Park, MA: Babson College, 2002).
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OEMs to use in their own ads, as well as requiring OEMs to place “Intel Inside®” stickers on their
finished computers and packaging. The advertising strategy, although widely criticized at first, was
highly successful, and propelled Intel to the top of the market. In 1997, sales of Intel’s 386 chip
accounted for 50% of the company’s $4 billion in revenue.182
(111)

Due to the nature of electronics production and a competitive market, new generations of chips
arrived to market on an increasingly fast timeline. Instead of marketing each new generation of chip,
Intel decided to use Intel Inside® as an umbrella term, giving a well-recognized name to its processor
and allowing the company to market new generations of chips without worrying about confusing
consumers.183 Instead, they created a brand that consumers knew and trusted, no matter what
generation.

(112)

The marketing gamble worked and increased consumer recognition of the brand. One commenter
said, “It was a very audacious move for someone who makes basically an OEM part, an ingredient, to
do a branding campaign. They created one of a small handful of real brands in the industry. They’ve
made themselves the NutraSweet of PCs.”184, 185 In 1991, a survey stated that fewer than 5% of PC
buyers identified which chip they would look for. However, in 1993—two years after the start of the
advertising campaign—23% of PC buyers said they wanted an Intel chip. Lanning and Glavin further
note that “[t]he ‘Intel Inside’ slogan served as a guarantee of reliability for computers that used Intel
chips,” and that awareness of Intel’s chip increased from approximately 22% of home PC buyers in
1992 to over 80% in 1994.186

V.B.3. Other examples of branded ingredients
(113)

The practice of branding ingredients, including patented ingredients, and displaying those ingredient
brands prominently in addition to the host product name, is widespread. In addition to the branded
ingredients described above, I include several other examples below.


Vibram®187 is a rubber outsole for footwear produced and sold by Vibram Corporation to its
apparel partners including L.L. Bean, The North Face®, and Chippewa®. Vibram® outsoles can

182

Id.
Youngme Moon and Christina Darwall, Inside Intel Inside (Cambridge, MA: Harvard Business School, 2005). 2.
Martha Lanning, Building Ingredient Brands (2): Intel Inside (Babson Park, MA: Babson College, 2002).
“Intel Inside” is mentioned tangentially in the 2005 AMD antitrust complaint against Intel. However, there is no
allegation that Intel’s branded ingredient strategy is anticompetitive. The concern expressed was that Intel’s large
payments of marketing funds to its licensees as part of the Intel Inside marketing campaign gave Intel leverage over
OEM’s purchasing decisions with respect to AMD processors. Advanced Micro Devices, Inc. v Intel Corp., 496 F. Supp.
2d 404. The European Commission Statement of Objections against Intel expresses the same concern. European
Commission, “Competition: Commission confirms sending of State of Objections to Intel,” (memo, July 27, 2007),
http://europa.eu/rapid/press-release_MEMO-07-314_en.htm?locale=en.
Martha Lanning, Building Ingredient Brands (2): Intel Inside, (Babson Park, MA: Babson College, 2002).
US Trademark registration numbers 4252083, 3480794, and more, patent numbers JP5719925B2, JP6498277B2, and

183
184
185

186
187
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be identified by the yellow logo on the bottom of the sole.188 Figure 17 shows the Vibram®
branded outsole featured prominently, in addition to the host product name, Chippewa®.
Figure 17. Vibram® outsole featured prominently on a Chippewa® boot

Source: https://www.chippewaboots.com/footwear/footwear/outdoor/shop-made-in-the-usa-outdoor-styles/25405.



188
189

190

191

Bitrex®,189 a trademark by MacFarland Smith Ltd for a (formerly) patented dentonium
compound, is used to give an unbearably bitter taste to other products.190 While completely safe, it
is added to products to prevent a child or animal from swallowing it and being poisoned.191 Figure
18 shows examples of the Bitrex® branded ingredient featured prominently in another host brand.

more, first used in commerce in 1937. Vibram, “History,” accessed July 23, 2019,
http://us.vibram.com/company/about/history/.
Vibram, “Home,” accessed July 23, 2019, http://us.vibram.com/.
US Trademark registration numbers 355773, 3497899, 1751753, and 0738448, patent numbers US6468554B1 and
more, first used in commerce in 1958. Bitrex, “History,” accessed July 23, 2019, https://www.bitrex.com/en-us/aboutbitrex/history.
Bitrex, “Choose Brands that Choose Bitrex,” accessed July 23, 2019, https://www.bitrex.com/en-us/about-bitrex/whosusing-bitrex.
Bitrex, “What Is Bitrex?” accessed July 23, 2019, https://www.bitrex.com/en-us/about-bitrex/what-is-bitrex.
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Figure 18. Examples of branded products with Bitrex® branded ingredient

Sources: Chewy.com; Amazon, “Cutex Nail Polish Remover, Advanced Revival Pads, 10 Count (pack of 6)”, accessed July 23,
2019, www.amazon.com.



Microban®192 is a coating that gives products added protection against microbes such as bacteria,
mold, and mildew that can cause stains and odors.193 Examples of its applications include for use
in paints, textiles, ceramics, and laminates and for preventing odors in apparel, footwear and
socks, and other textiles.194 For example, “Koala Kare partners with Microban® to protect
restroom baby changing stations with powerful protection to inhibit the growth of stain and odor
causing bacteria on stations and booster seats, and was the first to introduce a changing station
with antimicrobial product protection to the market, addressing an important cleanliness
concern.”195 Figure 19 features the Microban® branded ingredient featured prominently in
addition to the host brand, Petmate®.

192

US Trademark registration numbers 5300480, 5201589, and more, patent numbers US5868933A, EP1098691B1, and
more, first used in commerce in 1984. Microban, “Morrison’s Epiphany: The History of Microban® Technology”,
accessed July 23, 2019, https://www.microban.com/about-microban/history-of-microban-antimicrobials.
Microban, “Defining Antimicrobial Technology,” accessed July 23, 2019, https://www.microban.com/antimicrobialsolutions/overview/defining-antimicrobial-technology.
Microban, “Order Control Technology,” accessed July 23, 2019, https://www.microban.com/odor-control/applications.
Microban, “Changing the Way You Think About Clean,” accessed July 23, 2019, https://www.microban.com/koalakare.

193

194
195
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Figure 19. Petmate® litter pan with Microban®

Source: Loyal Companion.



Lycra®196 is a class of synthetic elastic fibers known as spandex in the United States and elastane
in the rest of the world.197 Examples of its applications include use in textiles, clothing, and
athletic wear.198 Figure 20 features the Lycra® branded ingredient featured prominently in
addition to the host brand, Speedo®.

196

US Trademark registration numbers 5709985, 3283652, and more, patent numbers US4973647A, CN102560863B, and
more, first used in commerce in the late 1950s. Jeff Turner, DSM, “Ingredient Branding: A win-win situation or a zerosum game?” (presentation, May 8, 2014), https://www.slideshare.net/jeffgturner/ingredient-branding-2014compatibility-mode.
Lycra, “Why choose LYCRA® fiber?” accessed July 23, 2019, https://www.lycra.com/en/About/Why-Choose-LycraFiber.
Lycra, “What is LYCRA® fiber?” Accessed July 23, 2019, https://www.lycra.com/en/About/What-Is-Lycra-Fiber.

197

198
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Figure 20. Speedo® swim cap with Lycra®

Source: Speedo USA.



Dolby Laboratories has a broad range of trademarks for its audio and surround sound
technology.199 Examples of its applications include use in stereos, home theaters, movie theaters,
mobile devices and computers, and gaming.200 One of its trademarks is for Dolby Atmos®
technology, which is incorporated into a wide variety of audio components. Figure 21 shows the
Dolby Atmos® surround sound technology featured prominently in addition to the host brand,
Klipsch®, on its website.

199

Dolby, “Surround Sound by Dolby,” accessed July 23, 2019, https://www.dolby.com/us/en/technologies/surroundsound.html.
Dolby, “Home,” accessed July 23, 2019, https://www.dolby.com/us/en/index.html.

200
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Figure 21. Dolby Atmos® technology in Klipsch® home theater systems

Source: Klipsch, “Home,” accessed July 23, 2019, https://www.klipsch.com/home-theater-systems.

(114)

Many patented, branded chemicals are used in a wide range of supplements as well.201 Some
examples include:


pTeroPure™ pterostilbene is a branded supplement ingredient that was produced and sold by
ChromaDex. Pterostilbene is marketed as a strong antioxidant that may be a potent anti-aging
compound. Pterostilbene is available for purchase from several companies.202 Despite the
availability of pterostilbene from a number of suppliers, many of ChromaDex’s pTeroPure
customers featured the pTeroPure mark on their product, and even used pTeroPure in the product
name.



Setria® Glutathione,203 a supplement produced and sold by Kyowa Hakko USA, plays a key role
in protecting cells from the damaging effects of ingested chemicals and carcinogens that the body
has already absorbed and claims to reduce wrinkles and boost physical and mental health.204

201

Branded-Ingredients, “Home,” accessed July 23, 2019, https://www.branded-ingredients.com/; PLT Health Solutions,
“Supplement Branded Ingredients ,” accessed July 23, 2019, http://www.plthealth.com/products/brands/supplements,
and Vital Nutrients, “Glutathione (reduced) 200mg,” accessed July 23, 2019, https://www.vitalnutrients.net/reducedglutathione-200mg.html.
See, e.g., Magida Depo. at 52-53, https://www.prnewswire.com/news-releases/pterostilbene-market-outlook-growthfactors-top-manufacturers-revenue-and-forecast-by-2025-895658733.html (naming ChromaDex, Chemill, Herb
Nutritionals, K V Natural, Wuxi Cima Science, etc.).
US Trademark registration numbers 4369001 and 3346787, patent number US8017147B2, first used in commerce in
2006. Setria, “Where to find Setria Glutathione,” accessed July 23, 2019, https://setriaglutathione.com/en/where-to-find.
Kyowa, “Setria® Glutathione, The First Glutathione brand to Expand Reach to a Wider, Global Demographic,” news

202

203

204
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Setria® is featured prominently as a branded ingredient in supplements made by other host brands,
as shown in Figure 22.
Figure 22. Examples of supplements featuring Setria® as a branded ingredient

Source: Core Med Science, “Liposomal Glutathione Liquid – Gold Standard Setria® Glutathione from Japan – Allergen Free –
Non-GMO – Made in USA – Thirty 500mg Servings,” accessed July 23, 2019, https://coremedscience.com/products/liposomalglutathione?variant=30316570380&currency=USD&gclid=EAIaIQobChMIq5mlpN_D4wIVAozICh2nQQ0uEAQYASABEgIF1fD_
BwE; Amazon, “Healthy Origins L-Glutathione (Setria) 500 mg, 150 Veggie Caps,” accessed July 23, 2019,
https://www.amazon.com/Healthy-Origins-L-Glutathione-SetriaVeggie/dp/B002EG5152/ref=sr_1_3?keywords=setria&qid=1563646590&s=gateway&sr=8-3; Amazon, “Viva Naturals Reduced
Glutathione Supplement with ALA for Antioxidant Benefits, 500mg, 60 Capsules,” accessed July 23, 2019,
https://www.amazon.com/Viva-Naturals-Glutathione-SupplementAntioxidant/dp/B00BW4TG44/ref=sr_1_10?keywords=setria&qid=1563646590&s=gateway&sr=8-10.



205
206

207

Myoceram™205 and InSea2®206 are ingestible beauty and skin care supplements produced and
sold by InnoVactiv. Myoceram™ is derived from rice or corn ceramides and is used to hydrate
skin. InSea2® is derived from brown seaweeds and is advertised to maintain healthy blood sugar
levels.207 Figure 23 shows the Myoceram™ branded ingredient featured prominently under
“Product Snapshot” in addition to the host name, TrueReGen™. Figure 24 features the InSea2®
branded ingredient prominently in addition to the host name, Bestvite™.

release, May 2, 2019, https://kyowa-usa.com/news/2019/setria-glutathione-the-first-glutathione-brand-to-expand-reachto-a-wider-global-demographic.
US Trademark registration numbers 5326498 and 5326494, first used in commerce in 2017.
US Trademark registration numbers 3995609 and 3865059, patent number US20140199410A1, first used in commerce
in 2008.
innoVactiv, “Products,” accessed July 23, 2019, http://innovactiv.com/products/?lang=en.
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Figure 23. TruReGen™ with Myoceram™

Source: Nature City, “TrueReGen “Beauty From Within” Drink Powder with Collagen & Ceramides,” accessed July 23, 2019,
https://www.naturecity.com/product/rgn030/view_all_products.

Figure 24. Bestvite™ with InSea2®

Source: Walmart, “InSea2 250mg (120 Vegetarian Capsules),” accessed July 23, 2019, www.walmart.com.



Quatrefolic®208 is a form of folate that can be directly absorbed without further metabolism and is
used during the preconception period and during pregnancy. Healthy levels of folate correlate with
healthier and fuller term pregnancies.209 This supplement is produced by Avion Pharmaceuticals.

208

US Trademark registration number 79077269, patent numbers US20150050261A1, US20170312251A1, and more, first
used in commerce in 2009.
PrimaCare, “Folate as Quatrefolic,” accessed July 23, 2019, https://primacarerx.com/complete-nutritionalsupport/folate-as-quatrefolic/.
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Figure 25 shows the ingredients list for Basic Prenatal by Thorne® with Quatrefolic® featured
prominently in addition to the host name, Thorne®, and other branded ingredients.
Figure 25. Ingredient list for Thorne® Basic Prenatal with Quatrefolic®

Source: Thorne, “Basic Prenatal,” accessed July 23, 2019, https://www.thorne.com/products/dp/basic-prenatal.



Nvidia® GeForce®210 is a brand of graphics processing units (GPUs) produced and sold by
Nvidia®. GPUs are used in computers, monitors, and mobile devices to accelerate the display of
images.211 Figure 26 shows the Nvidia® GeForce® GPU featured prominently in addition to the
host product name, Dell™.

Figure 26. Dell™ XPS 15 Laptop with Nvidia® GeForce®

Source: Dell, “XPS 15 Laptop,” accessed July 23, 2009, www.dell.com.

210

211

US Trademark registration numbers 3111183, 3609474, 3145809, and more, patent numbers US9678775B1,
EP1542160B1, and more, first used in commerce in 1999. Wallace Chu, “22 Game Changing Video Cards, 1981-2015,”
SmartBuyer, Nov. 5, 2015, https://www.neweggbusiness.com/smartbuyer/components/22-game-changing-video-cards1981-2015/.
Kevin Krewell, “What’s the Difference Between a CPU and GPU?” Nvidia, Dec. 16, 2009,
https://blogs.nvidia.com/blog/2009/12/16/whats-the-difference-between-a-cpu-and-a-gpu/.
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V.C. The branded ingredient marketing strategy is pro-competitive
V.C.1. Consumers get pro-competitive benefits from branded ingredients
marketing
V.C.1.a. Branding provides pro-competitive consumer information

(115)

The creation of consumer-recognized brands, including branded ingredients, provides information to
consumers about the source of the product and its contents, and distinguishes that product (or a
product containing that ingredient) from others. As a result, consumers have lower information
acquisition costs when evaluating alternative products.

(116)

There are a bewildering array of competitive products, formulations, and alternative terms that a
consumer must discern and evaluate to decide whether to purchase an anti-aging supplement, and if
so, which one. Nicotinamide riboside, NR, NAD, NAD+, vitamin B pathway, resveratrol, omega-3
fatty acids or fish oil, nicotinamide riboside combined with other supplements, spirulina, Coenzyme
Q10, curcumin, pyrroloquinoline quinone, fisetin, collagen protein, acetyl-L-carnitine arginate,
nicotinamide adenine dinucleotide, Boswellia, pterostilbene, and niacin are just a few of the products,
formulations, and alternative terms a consumer sees when shopping for an anti-aging product.

(117)

For products with complex or difficult to understand characteristics, (e.g., health claims), branding is
a way to set consumers’ expectations, reduce their risk, and simplify their decision-making.212 Brands
allow consumers a way of quickly identifying a set of known characteristics, attributes, and
benefits—which may include functional benefits from the product attributes or experiential benefits
associated with past use.213A recognizable brand can indicate to consumers a predictably positive
experience and a set of desirable benefits with its product and services.214 At their most basic level,
brands serve as a marker for the offerings of a firm.215 Dr. Cockburn appears to acknowledge this
benefit, noting that consumers’ “concerns about product quality” can be the motivation for a
manufacturer to invest in branding, which can amount to a “bond guaranteeing [the product’s]
quality.”216

(118)

From the perspective of the producing or selling firm, a brand provides a shorthand way to describe
unique features or aspects of the product. The brand name can be protected through registered
trademarks among others, and these intellectual property rights ensure that the firm can safely invest
212
213

214
215

216

Kotler and Keller, 300.
Kevin Lane Keller, “Conceptualizing, Measuring, and Managing Customer-Based Brand Equity,” Journal of Marketing
57, no. 1 (1993): 1-20 [hereinafter “Keller 1993”], 3-4.
Kotler and Keller, 300.
Kevin Lane Keller and Donald R. Lehmann, “Brands and Branding: Research Findings and Future Priorities,”
Marketing Science 25, no. 6 (2006): 740.
Cockburn Report, ¶ 131.
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in the brand and reap the benefits of a valuable asset, in turn providing benefits to consumers. While
competitors may duplicate manufacturing processes and product designs, they will not be able to
easily match lasting impressions left in the minds of individuals and organizations by favorable
product experiences.217
V.C.1.b. Reputational effects of branded ingredients incentivize pro-competitive behavior

(119)

In addition to the direct informational benefits that consumers enjoy related to branded ingredients,
the effect of branding gives strong pro-competitive incentives to the brand holder. Branding is
especially important for products for which the quality, effectiveness, or other important
characteristics are difficult for a consumer to observe directly. The reputation of the brand and the
company that owns the brand serve to assure the consumer of the quality of the product or ingredient
he or she is buying that goes beyond simply facts about the product.

(120)

Brand owners know that consumers rely on the brand trademark to convey information about a
collection of attributes that consumers care about. These attributes likely include everything from the
ingredient itself (NIAGEN® is likely easier to remember than nicotinamide riboside), to the fact that
it comes from a known source (ChromaDex) that is the same source as the supplied ingredient for the
customer’s previous purchases, including supplements sold by different companies.

(121)

Since brand owners know that the consumer relies on the reputation of the brand for quality
assurance, the brand owner has a strong incentive to guard its reputation by investing in quality and
actively policing the activities of its supply chain partners.218 This is at least as important for the
owner of a branded ingredient as for the end-product brand. As a result, branded ingredient owners
often require their partners to comply with specific practices to ensure the quality and uniformity of
the end product, and to conform with consistent brand expectations across different products. In fact,
these pro-competitive incentives for the brand—to provide high and consistent quality—and the
resulting assurance of a predictably high quality product, are part of the reason that consumers often
seek out and are willing to pay more for branded products in the first place.219

(122)

In the case of ChromaDex, this incentive to monitor supply chain partners to ensure a consistent,
high-quality experience, as well as to ensure the reliable business performance of these partners, led
217
218

219

Kotler and Keller, 301.
Gore-Tex® has specific standards manufacturers must meet to become a “manufacturing partner.” Gore-Tex,
“Manufacturing Partners: Approved Manufacturers that Use Our Fabrics,” accessed July 23, 2019,
https://www.goreprotectivefabrics.com/support/how-to-buy/mfg-partners. Similarly, Dolby has OEM cards and issues
licenses as a quality control measure. Dolby, “Dolby Professional Technology Solutions for Partners,” accessed July 23,
2019, https://www.dolby.com/us/en/professional/products/solutions-for-professional-partners.html.
Some brand owners may choose to work to achieve a reputation for consistently high value, rather than simply high
quality, and part of their brand reputation may be a reasonable or even low price for the provided level of quality. This
strategy also results in a procompetitive benefit, wherein the consumer obtains greater value (rather than simply higher
quality) as a result of the incentives for the brand owner.
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ChromaDex to discontinue its relationships with supplement companies that did not live up to
ChromaDex standards and expectations—to consumers’ benefit.220
V.C.1.c. Competition between brands

(123)

Consumers value the reputation and familiarity of brands that they know and trust. These are quality
attributes that consumers are willing to pay more for, just like other more readily measurable quality
attributes, and are sometimes known as “brand equity.”221 Paying more for these desirable attributes is
not an indication of an anti-competitive effect. On the contrary, the higher value resulting from
familiar brands and associated with the incentives for consistent quality will generally be desirable,
since customers’ increased willingness to pay for the brand attributes cannot be less than the price
differential that the brand commands. Otherwise, consumers would not be willing to pay that much
more for the brand.

(124)

However, the fact that consumers are willing to pay more for the comfort and assurance of a trusted
brand does not mean that they will have to pay more. Other companies may develop their own
reliable and trusted brand names and recognizable trademarks. The choices among a variety of
similarly trusted brands will compete down the brand premium. As a result, consumers can get the
best of both worlds: development of trusted and reliable brands whose quality attributes generate
more value to consumers than their price premium (even if there is no other brand competition), and
competition between brands that generate still more consumer benefits in terms of lower prices.
Competition between among Basis, ResveraCel® and TRU NIAGEN® could lead to this benefit, for
example.

V.C.2. Dietary supplements suffer from information asymmetries that branding
helps mitigate
(125)

Dietary supplements are a canonical example of a market in which information asymmetries
deteriorate the performance of free markets. According to reporting by National Public Radio, in the
19th century in the United States, purveyors of fraudulent elixirs preyed upon consumers by offering
medicines purported to be a panacea for all manner of aliments. “Snake oil” as a topical remedy was
especially popular. Why “snake oil?” Because Chinese workers who came to the United States to
build the railroads brought with them their own traditional medicines, including Chinese water snake
220
221

Interview with Will Black, former ChromaDex Vice President of Sales and Marketing, July 25, 2019.
Keller 1993, 1. This is closely related to the concept of consumer sovereignty, which acknowledges that consumers who
simply make positive associations with the brands because of brand advertising, where those associations are not
necessarily associated with tangible quality differences, are still experiencing a positive attribute of consuming the
brand. See, e.g., Abba P. Lerner, “The Economics and Politics of Consumer Sovereignty,” American Economic Review
62, no. 1/2 (1972): 258-266. This is, of course, to be distinguished from false advertising, leading consumers to purchase
products under false pretenses. This is fraud, and may be illegal. Brand reputation gives a firm incentive exactly to avoid
such fraudulent advertising, since its exposure damages the brand and squanders the investment in creating and
maintaining the brand.
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oil. Oil from the Chinese water snake was rich in omega-3 acids, and truly was effective in reducing
inflammation, especially for arthritis and bursitis.222 Clark Stanley publicized a treatment he called
snake oil with a dramatic demonstration at the 1893 World’s Exposition in Chicago involving killing
and boiling a live rattlesnake to extract the “oil” on the spot. The spectacle generated huge
publicity.223
(126)

However, Stanley’s snake oil was a fraud. It was found to contain only mineral oil and other nonmedicinal ingredients. The rattlesnake oil he purported to offer would have been little better, as it
contains far less omega-3 acids than extracts from its distant Asian cousin. Stanley was prosecuted
under the Pure Food and Drug Act of 1906, legislation designed to crack down on the sale of patent
medicines. “Snake oil salesman” entered the vernacular in 1927 in the poem “John Brown’s Body”
and remains an evocative catch phrase describing anyone selling a cure of uncertain provenance and
dubious effectiveness. 224
V.C.2.a. Absent branding or regulation, market failures will occur in such markets

(127)

Economists have their own colorful terminology to describe the economic problem associated with
products whose contents and quality are difficult for consumers to measure. Economists call these
markets “lemons markets,” from the title of a famous paper about the economics of used car
markets.225 The quality of used cars, like that of dietary supplements, is difficult for the purchaser to
evaluate without substantial personal experience. However, that experience is difficult and/or
expensive to obtain prior to purchasing the product. In such markets, sellers know the true quality of
the product, but buyers do not. This information asymmetry results in high quality sellers having
difficulty differentiating themselves from low quality sellers to consumers. As a result, low qualitylow cost products can drive out high quality products as consumers tend to shy away from the market.
Even consumers who would like to buy the high quality product and would happily pay a
correspondingly higher price are unable to purchase because they cannot identify the high quality
product. The problem can be so bad that the entire market collapses, and only low quality products
are available. 226

(128)

In an op-ed, ChromaDex CEO Rob Fried describes how “a few bad actors diminish the reputation of
the entire industry, erode consumer confidence in the products they are buying, and even threaten the
health of consumers who are taking these products.” Thus, he advocates for improved regulations and
enforcement to ensure that “consumers who are looking for products that promote their health and
222

223
224
225

226

Lakshmi Gandhi, “A History Of ‘Snake Oil Salesmen’,” NPR, Aug. 26, 2013,
https://www.npr.org/sections/codeswitch/2013/08/26/215761377/a-history-of-snake-oil-salesmen.
Id.
Id.
George A. Akerlof, “The Market for ‘Lemons’: Quality Uncertainty and the Market Mechanism,” Quarterly Journal of
Economics 84, no. 3 (1970): 488-500.
Id., 489-490.
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wellness [can] trust the safety of what they are consuming, and the companies behind those products.”
One regulatory change suggested by Mr. Fried is improved intellectual property protections that
would “incentivize investment in science which would, in turn, elevate the integrity of the entire
industry and weed out companies lacking scientific substantiation for their products.”227 This position
is entirely consistent with the economics of lemons markets, the risk of market failures in such
markets, and the benefits of branding and intellectual property protection within those markets.
V.C.2.b. Branding reduces the need for government regulation

(129)

Government regulation is one solution to the lemons problems that pervade dietary supplements
markets. However, government regulation also has significant costs in terms of bureaucracy,
regulatory capture, and other failures resulting from the mismatch between the incentives of the
regulators and the incentives of free market participants. In addition, market participants have direct
information that is important to well-functioning decision making, such as the costs of alternatives
(for suppliers) and of substitute products (for consumers), that regulators may not have readily
available.

(130)

As discussed above, branding, including ingredient branding, overcomes or mitigates the potential
market failure resulting from information asymmetries, negating or reducing the need for intensive
government regulation and monitoring. Brand owners have an incentive to sell a high-quality product
because the reputation of the brand can substitute for the experience that customers do not yet have
with the product. The incentives for brand owners to establish a good reputation and then live up to
that reputation ensures that consumer reliance on the reputation is well founded. Products that fail to
maintain their reputation fall back into the sea of competing products making similar claims.

(131)

The branding, including branding of ingredients, solves or at least mitigates the informational
concerns that might otherwise require regulation. In addition, in conjunction with regulation, branding
gives brand owners additional incentives to behave well, since the positive branding benefits are a
carrot to complement the stick of regulatory enforcement. This allows a lighter degree of regulation to
achieve its public policy goals with lower associated costs and inefficiencies.

V.C.3. Even competitors may benefit from branded ingredient marketing
(132)

It is not just consumers that benefit from branded ingredient information being displayed on products.
Many other sellers of products containing the branded ingredient also gain many similar benefits from
the branded ingredient marketing strategy. I discussed above the relatively small volume of
nicotinamide riboside sales thus far. Branded ingredient labeling and reputational effects to overcome
227

Rob Fried, “The Dietary Supplement Industry needs Stronger Enforcement,” Nutritional Outlook, June 26, 2019,
available at http://www.nutritionaloutlook.com/regulatory/dietary-supplement-industry-needs-stronger-enforcementwrites-chromadex-ceo-op-ed.
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potential market failures will likely be necessary if those products are to eventually achieve their full
commercial potential. Sellers of those products similarly benefit from the resulting larger number of
consumers they can reach if the potential market failures prevalent in supplements are remedied
through the use of branded ingredients.
(133)

Sellers of products containing nicotinamide riboside also benefit from differentiating their products
from the multitude of other anti-aging supplements with which they compete that do not contain
nicotinamide riboside. However, if each company selling a supplement containing nicotinamide
riboside attempted to create its own unique way to convey that information to consumers, they would
simply be adding to the cacophony of confusing names and labels that characterize the available antiaging supplements. Some of these sellers will likely recognize that they are better off capitalizing on
the common branding provided by the ingredient supplier, in this case with the NIAGEN®. In
addition, this allows each licensee to focus its individual marketing efforts on the characteristics
differentiating its product from other supplements also containing nicotinamide riboside.

(134)

In fact, many of ChromaDex’s customers were not required to feature the NIAGEN® trademark but
chose to do so anyway. As far as I am aware, neither Live Cell nor MAAC10, both of which are
featured prominently in Dr. Cockburn’s Figure A signed a supply agreement with ChromaDex or
otherwise had a mandatory obligation to use the NIAGEN® trademark, and thus could not have been
required to use the NIAGEN® trademark; yet, both of them did so.228 BPI’s NIAGEN®-containing
product was called NiadexTM and included the NIAGEN® trademark, even though its supply
agreement does not require that it do so.229 Still others displayed the NIAGEN® mark more
prominently than was required. As noted above and by Dr. Cockburn, Live Cell and MAAC10 chose
to use the NIAGEN® trademark as part of their products’ brand name. Thrive Now Health, another
ChromaDex customer, sought to be and was “grandfathered” to continue to use the NIAGEN® name
as part of its brand.230 These voluntary choices demonstrate the value to sellers associated with the
pro-competitive effects of ChromaDex’s branded ingredient strategy with NIAGEN®.

228

229

230

Moreover, Live Cell sought to obtain exclusive access to use the NIAGEN® trademark in its product name. See
CDXCA00236877, CDXCA00160936. See also Amazon, “Live Cell Research Niagen - Patented Longevity Booster
with Nicotinamide Riboside (Nr) - 30 250mg capsules - Highest potency capsules at lowest price with the best guarantee
- Experience Niagen Today,” accessed July 23, 2019, https://www.amazon.com/Live-Cell-Research-NiagenNicotinamide/dp/B00PZ7E3J2.
Note that MAAC10’s product was renamed from Ultra NIAGEN to Ultra NR, and the new label included the
NIAGEN® trademark. See Amazon, “MAAC10 - NIAGEN Chewable Nicotinamide Riboside (NR) for Superior
Absorption (250mg 30-Day Serving). The Ultimate Anti-Aging NAD+ Supplement,” accessed July 23, 2019,
https://www.amazon.com/gp/product/B01L5NYLWS/?tag=healthsupplements07-20&pde=170617114356.
See CDXCA_00024270 (“If Buyer desires to use the Product trademark NIAGEN®,…”‘); Amazon, “BPI Sports NIADEX – Real NIAGEN® – Nicotinamide Riboside – NAD Booster – 30 Serving,” accessed July 23, 2019,
https://www.amazon.com/BPI-Sports-NIAGEN%C2%AE-Nicotinamide-Riboside/dp/B07JCGW43Y; BPI Sports, “BPI
Sports Announces Exclusive Retail Rights to ChromaDex’s Lead Ingredient NIAGEN® Nicotinamide Riboside,” PR
Newswire, accessed July 23, 2019, https://www.prnewswire.com/news-releases/bpi-sports-announces-exclusive-retailrights-to-chromadexs-lead-ingredient-niagen-nicotinamide-riboside-300203438.html.
See CDXCA_00052921; Amazon, “Thrive Now Health – Niagen 300 Nicotinamide Riboside, Patented Energy Booster,
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V.C.4. Any positive price effects of branding are a result of consumer
informational benefits, not illicit market power
(135)

As noted above, products containing branded ingredients that have successfully developed a
reputation for consistency, effectiveness, or other quality attributes may command a price premium
relative to unbranded products or products with lesser known brands. In Dr. Cockburn’s words, this
may also occur when a consumer has “once purchased a product, and having had a satisfactory
experience, . . . will be reluctant to incur the cost and risk of switching to another version.”231
Importantly, this price premium is not anti-competitive. On the contrary, this is the normal premium
that any product can obtain if consumers value that product more than its competitors, due to its
perceived higher quality. It is similar to a situation in which the brand owner engages in a course of
action that results in a more effective product, such as investing in innovation. The resulting higher
quality might convey a price premium, but that premium only reflects the higher value that consumers
place on a product that they trust or have more positive associations with. Reducing consumer
uncertainty and providing the expectation of consistency and quality compared to lesser known
products is a real effect generated by the incentives facing brand owners, with real benefits to
consumers. The price differential attributable to that increased value is no less legitimate for being
intangible than other more readily measurable quality characteristics.

V.C.5. Ingredient branding of patented products has additional pro-competitive
effects
(136)

As described above, a patented product gives the patent holder an exclusive right to practice its
invention for a limited period of time. This includes the right to license others to practice that
invention in a variety of possibly restricted ways. A common approach to exercising that right is to
license other companies to make and sell products that practice the invention.

(137)

In some circumstances, licensing others to sell the invention may be a more efficient and effective
way to monetize the value of the invention. A common way to do that is to charge these licensees a
royalty per unit sold.232

(138)

This approach has important drawbacks. One of these is that downstream licensees have an incentive
to charge a higher price than the patent holder would like them to charge. In fact, the resulting price
can be higher than consumers, the patent holder, and the licensees all would prefer. However, profit
maximizing decisions lead to these higher-than-optimal prices, because the licensees do not

231
232

300mg Extra Strength, Highest Potency Capsules, Best NAD+ Booster (60 Capsules),” accessed July 23, 2019,
https://www.amazon.com/Thrive-Now-Health-Nicotinamide-Riboside/dp/B01EL0MXFY; Cockburn Report, Figure A.
Cockburn Report, ¶ 130.
There are a variety of reasons that a simple per unit royalty is often used, and this can be the most efficient form of
royalty arrangement, notwithstanding the inefficiency that I describe in the following discussion.
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adequately take into account the effect their decisions have on the other participants in the supply
chain. In economics, this inefficiency is known as the double-marginalization problem.
(139)

Ingredient branding, in addition to its many other pro-competitive effects described above, also helps
mitigate the double-marginalization problem. It does this by making the licensees closer competitors
to each other, in the eyes of consumers, than they would be otherwise. As a result, licensees are less
able to command higher prices. The resulting lower prices (compared to licensing without branded
ingredients) tends to offset the higher prices from double-marginalization.

(140)

The result of this effect is lower prices for consumers, greater economic efficiency, and higher profits
for the patent holder. It also results in lower profits to licensees (from the lower consumer prices for
any given level of royalty). Thus it is not surprising that licensees may be ambivalent regarding a
branded ingredient strategy. On one hand, the strategy reduces informational inefficiencies and can
generate both more consumer value and greater licensee profits. On the other hand, it makes licensees
less differentiated and therefore more competitive with each other.

(141)

Increased competition among licensees appears to be the so-called “anti-competitive effect” that
Elysium complains about. However, labeling that increased competition “anti-competitive” is a
mischaracterization: the effect is to generate benefits to consumers, though licensees such as Elysium
may face greater competitive pressure as a result.

V.C.6. Elysium will benefit from reduced competition if ChromaDex ingredientbranding is forbidden
(142)

Allowing ChromaDex to have its licensees include the NIAGEN® trademark in their downstream
products generates efficiency benefits that will increase the total value proposition of products made
with nicotinamide riboside. This increase in total value will be shared among ChromaDex, Elysium,
other licensees, and consumers. These benefits will not be shared equally, however. Consumers
unambiguously benefit. They benefit from reducing the informational inefficiencies associated with
these products. They benefit from the quality assurance incentives of strong branding. They benefit
from increased competition among licensees, and between licensees and other anti-aging
supplements. There are no recognizable downsides for consumers. The overall effect on consumers is
the only criteria by which competitive effects are evaluated, so the branded ingredient strategy is
unambiguously pro-competitive. All of these effects increase sales of products containing
nicotinamide riboside. Expansion in sales is another indication that the overall effect is procompetitive.233

233

This unambiguous expansion of sales occurs regardless of whether the antitrust market is defined as products containing
nicotinamide riboside, or as a broader set of anti-aging supplements. The elimination of inefficiencies, the increase in
consumer value associated with increased branding, and the increased price competition (conditional on the increased
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(143)

ChromaDex will also unambiguously benefit from the branded ingredient strategy. It will have larger
sales and may benefit from higher prices resulting from the higher perceived quality of NIAGEN®containing products. The effects on licensees is ambiguous. Licensees benefit from the expanded
market and the elimination of informational inefficiencies. However, licensees also will suffer
(ironically) from one of the most important pro-competitive effects: increased price competition
among licensees, ChromaDex and other nicotinamide riboside product sellers.

(144)

Elysium appears to be arguing that it will not benefit as much by the efficiency benefits and increased
market size as it will suffer from the (pro-competitive) effect of increased price competition. If that
were correct, then Elysium would be better off (and consumers worse off) if the Court decides to
restrict ChromaDex’s use of its trademarks to forbid its branded ingredient strategy.

(145)

Dr. Cockburn acknowledges that competition with an established brand may require “substantial price
discounts or . . . marketing campaigns to convince consumers of the quality of their product.”234 In the
present context, Elysium would have to spend additional marketing funds to inform consumers as to
the benefits and contents of its products, relative to ChromaDex’s products and other products that
use the NIAGEN® trademarks. In addition, the greater confidence and familiarity that consumers
have (and will have) in NIAGEN® marked products, the lower the price premium that Elysiumbranded products will be able to command. Thus, Dr. Cockburn and Elysium are complaining not
about anti-competitive behavior that harms consumers, but rather about pro-competitive behavior that
benefits consumers (and ChromaDex) but which increases competitive pressure on Elysium.

234

value resulting from strong branding) all generate an increase in sales of nicotinamide riboside products. They also
increase the relative value of those products compared to other anti-aging products. This increased competition with
those other products will necessarily lower their prices as well (or equivalently incentivize their sellers to increase
quality). Thus nicotinamide riboside product sales unambiguously increase, total anti-aging products unambiguously
increase, and non-nicotinamide riboside anti-aging products may increase or decrease. They tend to increase because of
their lower prices (induced by increased competition with nicotinamide riboside products), but tend to decrease because
they lose sales to nicotinamide riboside products.
Cockburn Report, ¶ 130.
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